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 1.  TIME:  9:00   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

Plaintiff Carol J. Higashi, as Trustee of the Higashi Family Trust, moves for preliminary 
approval of her class action settlement with defendants Paul M. Zagaris, Inc. (PMZ), Jon Paul 
Zagaris, Karrie Goold, Danielle Hardcastle, Esther Gutierrez, Fred Oshtory, Michael Dutra, 
Valley NHD Inc., and Fidelity National Disclosure Source, LLC. 

A. Background and Settlement Terms 

The original complaint was filed November 5, 2015, as a class action. It alleged that 
defendants Zagaris and Disclosure Source entered into an agreement under which PMZ  
obtained Natural Hazard Disclosure (NHD) reports to be used in real estate transactions from 
Disclosure Source, identified them as having been produced by Valley NHD, an entity controlled 
by PMZ, and marked up the price paid (from either $39 or $49 each to $88.95 each) without 
doing any additional work on the reports and without disclosing the actual source or the markup 
to the parties to the real estate transactions.  Plaintiffs allege this was fraudulent.  Defendants 
contend that Valley NHD in fact did extra work on the reports, and that their conduct amounts to 
nothing more than simply farming-out certain work, which is an ordinary business decision, not 
fraud.   

The matter was litigated vigorously, including pleading motions, a motion to compel 
arbitration, and an appeal.  There also has been substantial discovery. 

A gross settlement amount of $950,000, non-reversionary, will be paid to the Settlement 
Administrator.      

The class would be provisionally certified as persons who used PMZ as broker to buy or 
sell a residence in California betwen July 1, 2008 and July 31, 2011, in which an NHD report 
was provided by Valley NHD (excluding defendants themselves).  The class size is estimated at 
about 4,700 members.  Based on information developed in the settlement negotiation process, a 
list of potential class members has been developed. The class members will not be required to 
file a claim.  Class members may object or opt out of the settlement.  They will be given notice, 
and will receive funds based on a proportional allocation.  A class member who asserts multiple 
claims, or that they were improperly not included in the initial identification, will have a process 
to assert those claims.  Various prescribed follow-up steps will be taken with respect to mail that 
is returned as undeliverable.   

Attorney fees would not exceed $316,666.67 (33% of the gross fund), costs would not 
exceed $110,237.45, a plaintiff’s service award would not exceed $12,000, and administrative 
costs would not exceed $50,000.  After these deductions are made, the average recovery would 
be about $98 per class member. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794,1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
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further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 33% of the total settlement amount ($316,666.67) as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be 

reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 

480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

Litigation costs, settlement administration costs, and the representative incentive 
payments will be reviewed in conjunction with the motion for final approval.  Criteria for 
evaluation of representative payments are discussed in Clark v. American Residential Services 
LLC (2009) 175 Cal.App.4th 785, 804-807. 

Plaintiffs assert that the settlement provides for 100% of the alleged kickback as well as 
a portion of the commission that was paid to PMZ.  Assuming that each class member was 
involved in one transaction, since the average net payment is $98, the initial price for the report 
was either $39 or $49, and the “marked-up” price was $88.95, that appears to be correct.  The 
“portion” of the commission, however, is minimal.  Since the law provides that, under some 
circumstances, a principal may recover the commission paid to the broker, the issue is whether 
it was reasonable to accept a minimal payment in exchange for resolving that claim.  Given that 
substantial authority limits such claims to where the broker engaged in deliberately fraudulent 
conduct, however, there were substantial barriers to recovery, and the amount is reasonable.  
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As to the appropriateness of a class-wide resolution, while there could be individual 
issues of fact concerning each transaction and the report provided for it, given the large number 
of alleged violations and the relatively small amount of profit involved in each report, the class-
wide resolution is a superior method of resolution of this case. 

On the face of the settlement, there is no issue as to the settlement being “reversionary,” 
because the total of the net fund will be apportioned among the identified class members. Thus, 
inability to contact all class members will benefit the class members who are located, not 
defendants.  The apportionment would not be made until the notice process was complete, any 
issues concerning claims have been resolved, and any appeals have been resolved.  Plaintiff 
would then apply for an order directing the payment.  Checks then paid would be good for 180 
days.  After that time, the Administrator would either make a further pro rata distribution for the 
other class members, or donate it to the “Sacramento Society for the Prevention of Cruelty to 
Animals or such other non-profit as the Court may otherwise direct.”  Any such distribution, 
however, must be made in compliance with Code of Civil Procedure section 384 and section 
382.4, which the Court would have to approve by motion. 

The settlement states that plaintiff’s will request that fees and expenses be paid from the 
Gross Settlement fund within ten days after approval of the fees and expenses as part of the 
final approval process, regardless of whether there are any objections that could lead to an 
appeal or collateral attack. (The Court did not notice any such request in the moving papers.) 
The Court’s ordinary practice in these cases, however, is to withhold a percentage of the 
attorney fee until after a compliance hearing, which is held after the distributions have been 
made.  While the timing of a compliance hearing and the withholding of a portion of the fees will 
be decided at the final approval hearing, the Court ordinarily would require in a settlement of this 
size that 5% to 10% of the fee be held in escrow until that time.   

E. Conclusion 

The motion is granted.  Plaintiff’s counsel are directed to select a date for a final 

approval hearing by consulting with the Department 39 clerk.  An order should be prepared 

reflecting the contents of this ruling and the other findings set forth in Plaintiff’s proposed order. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY JOSEPH R SPRACHER 
* TENTATIVE RULING: * 
 
 Vacated. (See Line 1.) 
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 3.  TIME:  9:00   CASE#: MSC17-01761 
CASE NAME: GUZMAN VS DISCOVERY BUILDERS 
HEARING ON MOTION TO/FOR CONSOLIDATE AND SEVER CASES FILED BY 
SAN MARCO PROPERTIES LLC, SEECON FINANCIAL AND CONSTRUCTION CO, 
* TENTATIVE RULING: * 
 

Hearing vacated.  Notice of Settlement filed 4/1/21. 

  

 4.  TIME:  9:00   CASE#: MSC17-01761 
CASE NAME: GUZMAN VS DISCOVERY BUILDERS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Hearing vacated.  Notice of Settlement filed 4/1/21. 

  

 5.  TIME:  9:00   CASE#: MSC19-00462 
CASE NAME: HYNDS VS VICI INCORPORATED 
HEARING ON MOTION TO/FOR BIFURCATE ISSUES OF ENFORCEABILITY OF 
ARB AGRMNTS FILED BY VICI INCORPORATED 
* TENTATIVE RULING: * 
 
  
 Defendant VICI Incorporated’s Motion to Bifurcate Issues of Enforceability of Arbitration 
Agreements and Settlement Agreements is denied.  
  
Background 
 
 Plaintiff Christine Hynds filed this class action suit on of behalf of herself and on behalf of 
other members of the general public similarly situated. The proposed class is defined as follows: 
“All current and former hourly-paid or non-exempt employees who worked for any of the 
Defendants within the State of California at any time during the period from four years preceding 
the filing of this Complaint to final judgment.” 
 
 According to the Declaration of Ingrid Garcia, human resources director for VICI 
Incorporated, who also serves as the custodian for certain business records, VICI has employed 
approximately 617 hourly non-exempt employees from March 13, 2015 (four years prior to the 
date the complaint was filed on March 13, 2019) to the present. (Garcia Decl., ¶11.)  About 436 
individuals have signed one of the operative arbitration agreements, which accounts for about 
71% of the 617 putative class members.  (Garcia Decl., ¶12.)  Of the 617 putative class 
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members, there are about 181 putative class members without arbitration agreements. (Garcia 
Decl., ¶12.) 
 
 
Motion 
 
 Defendant VICI brings this motion pursuant to Code of Civil Procedure sections 1048(b), 
597, and 598 for an order bifurcating two issues: 1) the enforceability of the arbitration 
agreements signed by the putative class members; and 2) the enforceability of the settlement 
agreements signed by putative class members.   
 
 
Analysis 
 
 Defendant argues these two dominant issues warrant separate adjudication in this 
action.  Code of Civil Procedure section 1048 provides in pertinent part: 

 
(b) The court, in furtherance of convenience or to avoid prejudice, or when 
separate trials will be conducive to expedition and economy, may order a 
separate trial of any cause of action, including a cause of action asserted in a 
cross-complaint, or of any separate issue or of any number of causes of action or 
issues, preserving the right of trial by jury required by the Constitution or a statute 
of this state or of the United States. 
 

Code of Civil Procedure section 597 provides:  
 When the answer pleads that the action is barred by the statute of 
limitations, or by a prior judgment, or that another action is pending upon the 
same cause of action, or sets up any other defense not involving the merits of the 
plaintiff’s cause of action but constituting a bar or ground of abatement to the 
prosecution thereof, the court may, either upon its own motion or upon the motion 
of any party, proceed to the trial of the special defense or defenses before the 
trial of any other issue in the case….  
 

  The Court is inclined to agree with Plaintiff that a motion to bifurcate is perhaps not the 
vehicle to accomplish what Defendant intends. Defendant states that the entire purpose of the 
motion is to have that issue of the enforceability of the arbitration agreements and settlement 
agreements fully examined and resolved first in the bifurcated proceeding.  
   
 First, as to the issue of the arbitration agreements, as Defendant’s evidence states, a 
significant portion of the putative class members have signed arbitration agreements and class 
action waivers.  The Court denied Defendant’s previous motion to compel, entering the Order on  
February 5, 2021.   Relying on Lee v. Southern California University for Professional 
Studies (2007) 148 Cal.App.4th 782, 785, the Court found Hynds was the only plaintiff before 
the Court and she was not bound by an arbitration agreement.  Until the class is certified, she 
represents only herself.  The Court further stated,  
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The class has not been certified.  It is possible that when she does seek to 
certify, she may narrow the definition of the class to include employees who have 
not signed arbitration agreements.  As to those putative class members who did 
sign an arbitration agreement, they cannot be compelled to arbitrate, because 
they are not yet before the Court.  Even if they were, the Court has no 
information concerning the circumstances under which they signed the 
agreements, and accordingly cannot determine whether the circumstances under 
which they were signed raised issues of procedural unconscionability.  

 
 The statutory requirements to compel arbitration under Code of Civil Procedure section 
1281.2 are not satisfied until the class is certified. (Sky Sports, Inc. v. Superior Court (2011) 201 
Cal.App.4th 1363, 1365.)  Similar to the plaintiff in Lee v. Southern California University for 
Professional Studies, supra, 148 Cal.App.4th at 782, the plaintiff in Sky Sports, Hector Hogan, 
had not signed the company’s arbitration agreement, but other members of the putative class 
had signed the agreement.  The company raised the arbitration issue to defeat class 
certification, asserting that Hogan was not an adequate class representative because his claims 
were not typical of the majority of the class who had signed the arbitration agreements.  The 
company had not move to compel arbitration earlier and the plaintiff argued the company had 
waived the right to arbitration. The appellate court determined that any purported delay in 
bringing the motion did not constitute a waiver of the right to move to compel arbitration because 
the statutory requirements to compel arbitration under CCP 1281.2 were not satisfied. (Sky 
Sports, Inc. v. Superior Court, supra, 201 Cal.App.4th at 1365). “[U]ntil the class was certified to 
include a signatory to the arbitration agreement, it would have been premature to bring a motion 
to compel.” (Ibid at p. 1368.) 
 
 Here, Defendant’s previous motion to compel was denied, basically because it was 
premature as the class has not been certified.  As the courts noted in both Lee and Sky Sports, 
up until the plaintiffs bring the class certification motion, they can narrow the class to include 
only those employees who did not sign arbitration agreements. Given the holding in Sky Sports, 
that the statutory requirements for a motion to compel are not met until the class is certified, the 
Court is amenable to hearing Defendant’s renewed motion to compel after the class certification. 
At that time, the existence and enforceability of the arbitration agreements can be fully explored.  
“A class action is a procedural device and cannot be used to subvert an otherwise enforceable 
contract.”  (Sky Sports, Inc. v. Superior Court, supra, 201 Cal.App.4th at 1369.) 
 
  Secondly, the fact that some of the putative class members have signed arbitration 
agreements and settlements agreements are Defendants’ affirmative defenses, which may be 
addressed during the class certification.  “Normally, the merits of a case are not considered in 
deciding class certification. [Citation.]  However, the trial court may consider ‘the case's merits’ 
when considerations of ‘how various claims and defenses relate and may affect the course of 
the litigation’ … ‘overlap the case's merits.’ [Citations.]’ [Citation.]  ‘[A]ny ‘peek’ a court takes into 
the merits at the certification stage must ‘be limited to those aspects of the merits that affect the 
decisions essential’ to class certification. [Citation.]’[Citation.]” (Hendershot v. Ready to Roll 
Transportation, Inc. (2014) 228 Cal.App.4th 1213, 1223, some internal quotation marks 
omitted.)   
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   04/08/21 

 
 

- 7 - 

 Here, consideration of those defenses may overlap with the determination of whether the 
class representative, Ms. Hynds, can adequately represent members who have signed releases 
and arbitration agreements, or whether the representative’s claims and defenses are typical of 
those of the class.  (See Hendershot v. Ready to Roll Transportation, Inc. (2014) 228 
Cal.App.4th 1213, 1223.) In seeking class certification the Plaintiff must demonstrate certain 
requirements: 
 

 “Under California law, a party seeking certification of a class must 
demonstrate three things: ‘[1] the existence of an ascertainable and sufficiently 
numerous class, [2] a well-defined community of interest, and [3] substantial 
benefits from certification that render proceeding as a class superior to the 
alternatives.’ [Citation.] “In turn, the ‘community of interest requirement embodies 
three factors: (1) predominant common questions of law or fact; (2) class 
representatives with claims or defenses typical of the class; and (3) class 
representatives who can adequately represent the class.’   

 
(Hendershot v. Ready to Roll Transportation, Inc. (2014) 228 Cal.App.4th 1213, 1221.) 
 
 Defendant’s defenses regarding arbitration agreements and settlement agreements may 
overlap with the Court’s analysis of the community of interest requirements, therefore, the Court 
may consider these affirmative defenses in the class certification, obviating the need to bifurcate 
these issues for trial.  While Defendant points out that Plaintiff’s previous opposition to the 
motion to compel arbitration did not raise fact-specific, individualized objections to the 
agreements, this apparently was because they were relying on a threshold legal argument as to 
why the motion was inappropriate, and therefore individual facts were not necessary to the 
disposition of the motion.  The Court draws no inference as to whether such evidence may exist. 
 
 Moreover, as to those putative class members who have executed settlement 
agreements, they may be excluded from the class.  “‘[W]hether those proposed class members 
who have executed releases with [the defendant] may be included within the plaintiffs' proposed 
classes [¶] … [¶] … is not a novel [issue]; it has been addressed often by courts in a variety of 
cases involving proposed class actions. In each instance, the court considering the question has 
concluded that proposed class members who have executed releases can not [sic] be 
represented by individuals who have not executed a release.’”  (Hendershot v. Ready to Roll 
Transportation, Inc., supra, 228 Cal.App.4th at 1223-1224.)    
 
 After class certification, Defendant still has the option to bring a motion for summary 
judgment based on their affirmative defenses, which may render trial on these issues 
unnecessary.   
 
            The Court does not think using a conditional class certification would be the appropriate 
way to address the issues.  Conditional certifications are typically used as a way to settle the 
entire case, not as a way to create jurisdiction to decide issues that otherwise would not be 
properly before the Court. 
 
 
Plaintiff’s Objection to Evidence 
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 Declaration of Roxanne Wilson 
1. ¶7—Overruled 

 
Declaration of Ingrid Garcia 

1. ¶7—Overruled 
2. ¶12—Overruled 
3. ¶14—Sustained in part—conclusory as to the settlement being “substantial, fair, and 

made in good faith. 
4. ¶16—Overruled 
5. ¶17—Overruled. 
6. ¶18—Overruled 

 
Defendant’s Objection to Evidence 
 Declaration of Heather Davis 
1.  ¶4—Overruled 
2.  Davis Decl. FN #1—Overruled  
3.  ¶6—Overruled  
4. ¶7—Overruled  
5.  ¶8—Overruled  
6. ¶ 9—Overruled 
7.  ¶10—Overruled  
 

  

 6.  TIME:  9:00   CASE#: MSC19-00948 
CASE NAME: DEBRA WOOTEN VS HONOR HOME CARE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear (by telephone). 

  

 7.  TIME:  9:00   CASE#: MSC19-00948 
CASE NAME: DEBRA WOOTEN VS HONOR HOME CARE 
HEARING ON MOTION TO/FOR PAGA REPRESENTATIVE ACTION SETTLEMENT 
FILED BY DEBRA WOOTEN 
* TENTATIVE RULING: * 
 

 Debra Wooten moves for approval of the settlement of her PAGA suit against Honor 

Home Care Services California, Inc. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (no longer a class action), alleging a variety of violations of the Labor 

Code concerning failure to pay wages for all time worked, failure to pay overtime, failure to 
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provide proper meal and rest breaks, and failure to provide accurate itemized wage statements.  

More specifically, plaintiff alleges that defendant did not reimburse for cell phone expenses even 

though a cell phone is needed for use of its mobile application, that defendant failed to pay for 

time worked traveling between patients, that defendant changed employees’ hourly rates after 

they began working, that defendant failed to pay sick time at the correct rate.   

The total settlement payment is $1,600,000.  This is composed in part of attorney’s fees 

of $533,333.33 (one-third of the total recovery), up to $12,000 in litigation costs, and a maximum 

of $30,000 in costs to the settlement administrator.  Simpluris is the administrator. Plaintiff also 

seeks an award of $10,000 as both a representative service award and payment for her 

individual release of claim 

The remainder (estimated to be $1,014,666.67) will be PAGA penalties, to be 

apportioned 75% to the state and 25% to the aggrieved employees.  The amount will be 

apportioned among the estimated 3,473 aggrieved employees based on each employee’s 

number of pay periods, with total pay periods of nearly 100,000.  Plaintiff states that the average 

payment will be about $460. That would be correct as to the gross settlement amount, but since 

the employees only receive 25% of the net PAGA penalty, the average payment actually 

received by each employee will be about $73. 

Plaintiff’s counsel attests that substantial discovery was undertaken. There also was 

motion practice relating to the discovery.  The matter settled with the assistance of an 

experienced mediator. 

Plaintiff provided required notices to the LWDA of the initial claims on May 13, 2019. In 

addition, the LWDA was notified of the proposed settlement on March 1, 2021. 

The settlement provides a process for mailing the notices to the aggrieved employees, 

who will not have to submit a claim.  Penalty shares will be apportioned based on the number of 

weeks worked during the time period in question. Checks not cashed within a defined period will 

be provided to the State Controller’s Office, Unclaimed Property Division.  

PAGA claims will be released, but the Paragraph establishing the “Release by PAGA 

Settlement Members” is ambiguous in some respects.  (See discussion below.) 

B. Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 
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employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

The overall assessment of the value of the case, while not detailed, is sufficient to 
establish that it is fair and reasonable.   Plaintiff estimated a potential exposure of defendant to 
penalties of $9.9 million, assuming a $100 for each employee pay period.  There are legal 
issues, however, concerning whether that amount would be available absent prior notice from 
the LWDA.  As a qualitative matter, plaintiff notes that Wage Order 15 provides exemptions from 
meal and rest period requirements for personal attendants.  Plaintiff points out other risks 
associated with claims for sick pay, allegedly unpaid mobile time, and travel time based on pre-
calculated time and mileage.  In addition, PAGA penalties are subject to reduction by the court 
in the exercise of its discretion. 

Because the entire recovery other than fees and costs is directed to PAGA penalties, 
there is no issue concerning whether plaintiff has allocated an inappropriately high amount of 
the recovery to herself. 

The Court has some concern with the scope of the release as set forth in the settlement 
agreement.  First, in the Court’s view, the release cannot bar individual wage claims by 
settlement members, because they are not recoverable penalties under PAGA. (ZB, N.A. v. 
Superior Court (2019) 8 Cal.5th 175.)  Yet the settlement releases “all claims for or related to 
alleged unpaid wages related to…” the identified violations.  The reference to claims “for” unpaid 
wages suggests that wage claims are released.  Second, in the Court’s view, the settlement can 
resolve only those claims for which plaintiff was authorized to represent the state, i.e., those 
included in PAGA notices.  While the description of the PAGA notices is provided, the language 
also states that it covers all PAGA claims “stated in the PAGA Letter, the Action, or as raised 
during the mediation proceedings[.]”  This suggests that there may have been other PAGA 
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claims that were not the subject of a notice, but which were discussed.  Accordingly, the parties 
need to clarify the scope of the release here. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action 

may recover attorney’s fees.  The requested fee is based on a percentage of the gross recovery 

(one-third).  This Court believes it is appropriate in PAGA cases (including PAGA-only cases) to 

require a lodestar cross-check as provided under Lafitte v. Robert Half International (2016) 1 

Cal. 5th 480, 503, in which the Supreme Court endorsed the use of a lodestar cross-check as a 

way to determine whether the percentage allocated is reasonable.  It stated:  “If the multiplier 

calculated by means of a lodestar cross-check is extraordinarily high or low, the trial court 

should consider whether the percentage used should be adjusted so as to bring the imputed 

multiplier within a justifiable range, but the court is not necessarily required to make such an 

adjustment.”  (Id., at 505.)  Plaintiff, however, has submitted no documentation of the proper 

attorney’s fee in this case.  Nor has it offered any explanation of why a percentage of the 

recovery fee, without explanation, should be approved. 

Plaintiff has submitted sufficient documentation of litigation costs. 

As to the $10,000 payment to plaintiff, this Court finds no authority for a representative 

payment in a PAGA case.   Since plaintiff is releasing her individual claims, however, this 

relatively modest payment (in relation to the total recovery) is approvable on that basis without 

further documentation. 

D. Conclusion 

On the current record, the settlement cannot be approved, and the parties are ordered to 

appear (by telephone).  The Court requires further information concerning the scope of the 

release and documentation of the appropriate attorney’s fee.  The Court is inclined to set a 

schedule for supplementing the record and rehearing the motion, rather than denying the motion 

outright.     

The Court notes that if the settlement ultimately is approved, counsel will be directed to prepare 
an order including the Court’s ultimate order, the other provisions submitted in the proposed 
order, and a corresponding judgment.  The order would include a compliance hearing for a 
suitable date chosen in consultation with the Department’s clerk.  One week before the 
compliance hearing, counsel shall file a compliance statement. 5% of the attorney’s fees shall 
be withheld by the Administrator pending the compliance hearing. 
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 8.  TIME:  9:00   CASE#: MSC20-00194 
CASE NAME: EDNALINO VS. DISCOVERY BUILDER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Hearing vacated.  Notice of Settlement filed 4/1/21. 

  

 9.  TIME:  9:00   CASE#: MSC20-01734 
CASE NAME: WECKMAN VS CSAA INSURANCE EXCHANGE 
HEARING ON DEMURRER TO COMPLAINT of WECKMAN FILED BY CSAA 
INSURANCE EXCHANGE, A CORPORATION 
* TENTATIVE RULING: * 
 
 Hearing required. Parties must prepare to discuss the following issues: 

Notwithstanding the specific prohibition against the deduction for the value of land 

beginning January 1, 2021, whether the provision in subsection (c) of section 2051.5 of 

the insurance code operative from January 1, 2006 to September 20, 2018 that “the 

measure of indemnity shall be based upon the replacement cost of the insured property 

and shall not be based upon the cost to repair, rebuild, or replace at a location other than 

insured premises” precludes comparison to the characteristics of the replacement 

property in determining the measure of indemnity;  

Similarly, whether the subsequent version of subsection (c) that states “the measure of 

indemnity shall not exceed the replacement cost” precludes comparison to the 

characteristics of the replacement property in determining the measure of indemnity;  

and  

whether it is possible to determine liability under the statute without reference to the 

terms of an insured’s operative policy in light of subsection (a)’s provision that “the 

measure of indemnity is the amount that it would cost the insured to repair, rebuild, or 

replace the thing lost or injured, without a deduction for physical depreciation, or the 

policy limit, whichever is less.” 
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10.  TIME: 10:30   CASE#: MSN19-0940 
CASE NAME: PEOPLE OF THE STATE OF CALIFORNIA VS SINGH 
SPECIAL SET HEARING ON: MOTION RE PC SECTION 186.11 
DISTRIBUTIONS SET BY DEPT. 39 
* TENTATIVE RULING: * 
 

The Receiver moves for an order “stripping” liens from the property, other than tax liens 

and the first mortgage, in order to facilitate the proposed sale of the property.  

Penal Code section 186.11 provides the authority for this receivership.  Receivers under 

this statute also have been deemed to have the same broad equitable powers as receivers in 

civil receiverships.  (People v. Stark (2005) 131 Cal.App.4th 184, 204.  This authority specifically 

includes the ability to strip liens from property prior to sale.  (City of Riverside v. Horspool (2014) 

223 Cal.App.4th 670, 684, County of Sonoma v. Quail (2020) 56 Cal.App.5th 657, 687.) 

Under Penal Code section 186.11, subdivision (i), the receiver “shall be empowered to 

liquidate all property or assets which shall be distributed in the following order of priority: (1) To 

the receiver […]; (2) To any holder of a valid lien, mortgage, or security interest up to the 

amount of his or her interest in the property or process. (3) To any victim as restitution[.]”  That 

language, however, governs the distribution of the assets, not the sale of the property.  The 

order requested by the receiver addresses the sale of the property, not the distribution of funds 

(other than those paid from the escrow).  It specifically provides that the stripped liens “will 

attach to the funds held by the Receiver with the same extent, validity, and priority, if any, as 

such liens and encumbrances now have with respect to the Property, subject to further court 

order[.]”  As the Receiver notes, this will allow the sale to proceed, with the liens then attaching 

to the sale proceeds.   

 Motion granted. 

 

 


